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NEW LEGISLATION 



 
AB 1964 Expansion of Protections Against 
Discrimination 
 
 Expands the discrimination protections and reasonable 

accommodation requirements under FEHA to cover religious dress 
and grooming practices.   

 “Religious dress practice” includes wearing or carrying of religious 
clothing, head or face coverings, jewelry, artifacts, and other items 
that are part of  an individual’s observance of his or her religious 
creed.  

 “Religious grooming practice” includes forms of head, facial, and 
body hair that are part of an individual’s religious observance.  

 Employers should amend their non-discrimination policies. 



AB 2386 Changes Definition of “Sexual” 
Discrimination 

 Now includes “breastfeeding” as part of protection. 
 In addition to current laws requiring lactation accommodations. 



AB 1844 Disclosure of Social Media 
Information 

 AB 1844 prohibits an employer from requesting or requiring that an 
employee disclose user or password information for accessing 
personal social media. 

 On the heels of decisions of the National Labor Relations Board 
concerning employer social media  policies, AB 1844 further 
emphasizes that employers must be cautious in how they treat 
employee social media.  



AB 2674 Employee Payroll and Personnel 
Records 
 
 AB 2674 clarifies that both current and former employees are 

entitled to inspect personnel records; and now, personnel records 
must be provided within 30 days following receipt of a written 
request. 

 Payroll records must still be provided within 21 days. 
 Employers should ensure that their recordkeeping and disclosure 

practices are in compliance with these new, detailed requirements, 
including preservation of itemized wage statements and personnel 
files for at least three years. 

 
 



SB 1193 Human Trafficking Posting 
Requirements 
 
 SB 1193 requires certain businesses and establishments to post a 

Department of Justice model notice containing information regarding 
slavery and human trafficking. 

 Include on-sale general public premises and licensees under the 
Alcohol Beverage Control Act, emergency room with general acute 
care hospitals, urgent care centers, primary airports, intercity 
passenger rail or light rail stations, farm labor contractors, and 
privately-operated job recruitment centers.  



SB 863 Workers’ Compensation Reform 

  SB 863 enacted significant changes to California workers’ compensation 
system, including efforts to minimize delays and costs of adjudicating 
workers’ compensation claims, providing for independent medical 
review, and reducing the number of liens.  



Accurate Itemized Wage Statements 

 SB 1255 amends Labor Code Section 226(e) to specify the 
circumstances when employees may recover penalties for failure to 
receive itemized wage statements. 

 Section 226(a) requires employers to provide employees with itemized 
wage statements showing: 
1. Gross wages earned; 
2. Total hours worked by nonexempt employees; 
3. The number of piece-rate units earned and any applicable piece 

rate; 
4. All deductions; 
5. Net wages earned; 
 

 



Accurate Itemized Wage Statements (Cont.) 

6. The inclusive dates of the period for which employees are paid; 
7. The name of the employee and the last four digits of his social 

security number or an employee identification number; 
8. The name and address of the legal entity that is the employer 

and, if the employer is a farm labor contractor, the name and 
address of the legal entity that secured the services of the 
employer; and  

9. All applicable hourly rates and the corresponding number of hours 
worked at each hourly rate.  

 Under current law, an employee suffering harm as a result of his 
employer’s knowing and intentional failure to comply with his 
requirement is entitled to recover actual damages or a penalty of 
$4,00, whichever is greater, plus costs and attorneys fees 

 



Accurate Itemized Wage Statements (Cont.) 

 SB 1255 provides that an employee is deemed to suffer harm for 
purposes of the penalty if his employer fails to: 
• Provide a wage statement; or 
• Provide accurate and complete information for any of the required 

items and the employee can’t promptly and easily determine the 
information from the wage statement alone.  



Overtime Rate for Nonexempt Full-Time 
Salaried Employees  
 AB 2103 amends Labor Code Section 515 to prohibit private 

agreements that contravene the overtime regular rate calculation 
required for nonexempt full-time salaried employees in California. 

 AB 2103 provides that payment of a fixed salary to a nonexempt 
employee shall be deemed to provide compensation only for his 
regular non-overtime hours, despite any private agreement to the 
contrary. 



New Regulations To The California Fair 
Employment And Housing Act (FEHA) 
 New regulations to the California Fair Employment and Housing Act 

(FEHA), which applies to employers with five or more employees, 
went into effect on December 30, 2012.  
• (a) an expanded definition of “disabled by pregnancy,” which 

includes a non-exclusive list of medical conditions related to 
pregnancy; 

• (b) clarification of the definition of “four months” of leave as one-
third of a year, equaling 17 1/3 weeks; 

• (c) clarification of employer responsibilities with regard to 
reasonable accommodations and transfers; 

• (d) added prohibitions against discrimination or harassment 
based on “perceived pregnancy”; 



New Regulations To The California Fair 
Employment And Housing Act (FEHA) (Cont.) 

• (e) new notices, which are required to be posted and given to 
employees affected by pregnancy, Notice A for employers with 
less than 50 employees, and Notice B for employers with 50 or 
more employees]; and 

• (f) an obligation, for employers that choose to require medical 
certification from the employee, to notify the employee in writing 
and provide a form for the medical provider to complete. 
Employers may develop their own form or use the form provided 
in the regulations (pages 24 and 25). 

 
 



Written Contracts with Commission Employees  

 Effective Jan. 1, 2013, when an employer enters into a contract of 
employment that contemplates “commissions” as a method of payment, 
AB 1396 requires that the contract be in writing and include the method 
of computation of commissions.  

 The employer must give a signed copy of the contract to each employee 
who is a party and obtain a signed receipt for the contract from each 
employee.  

 If the contract expires and the parties continue to work under the terms 
of the expired contract, the contract terms are presumed to remain in full 
force and effect until the contract is superseded or either party 
terminates employment.  
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Written Contracts with Commission 
Employees  
 The definition of “commissions” under the new law is generally the same 

as provided in Labor Code Sec. 204.1:  

 “Compensation paid to any person for services rendered in the sale of 
such employer’s property or services and based proportionately upon 
the amount or value thereof.”  

 Under the new law, however, “commissions” do not include short-
term productivity bonuses such as are paid to retail clerks.  

 “Commissions” also do not include bonus and profit-sharing plans, 
unless there has been an offer by the employer to pay a fixed 
percentage of sales or profits as compensation for work to be 
performed.  
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New Risks for Misclassification of Employees as 
Independent Contractors 
 SB 459 prohibits willful misclassification of individuals as independent 

contractors.  
 “Willful misclassification” under this new law means avoiding 

employee status for an individual by voluntarily and knowingly 
misclassifying that individual as an independent contractor.  

 The bill also prohibits charging misclassified individuals for items that an 
employer is normally required to pay, such as: 
 Employee business expenses 
 Goods 
 Materials 
 Rent 
 Services 
 Government licenses 
 Repairs 
 Equipment maintenance 
 Fines arising from the individual’s employment 
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New Risks for Misclassification of Employees as 
Independent Contractors 
 Violations 

• Penalties range from $5,000 to $15,000 per violation.  
• If a pattern and practice of violations is found, penalties can range 

from $10,000 to $25,000 per violation.  
 Any employer violating SB 459 must post a notice – either on its website 

or, if there is no website, in an area of its business that is accessible to 
the general public. 
• The notice must be posted for 12 months. 
• Must confirm the violation of law. 
• State that the business has changed its practices. 
• Inform any employee who believes he/she has been misclassified 

as an independent contractor that he/she may contact the Labor 
Commissioner. 

 Successor business entities and owners are liable if the successor has 
one or more of the same principals or officers and is engaged in a 
similar business.  
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New Risks for Misclassification of Employees as 
Independent Contractors 
 SB 459 provides, in part:  
 “Any person who, for money or other valuable consideration, knowingly 

advises an employer to treat an individual as an independent contractor 
to avoid employee status for the individual shall be jointly and severally 
liable with the employer if the individual is not found to be an 
independent contractor.”  

 The bill exempts only employees advising their own employer and 
attorneys at law.  
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SOCIAL MEDIA 
 



Information from Social Networking Sites  

 Can an employer take adverse action against an employee 
(reduce shifts, demote, suspend, terminate) for lawful off-duty 
conduct gathered from a social networking site (Facebook) or is it 
concerted and protected activity?  

21 



Information from Social Networking Sites- 
NLRB Position  
 Concerted Activity 

• An activity is concerted when an employee acts “with or on 
the authority of other employees, and not solely by and on 
behalf of the employee himself.” 

 
 Protected Activity 

• Employee statements are considered protected when it is 
clear from the context of the statements that they implicate 
“working conditions” of the employee. 
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NLRB’s Position on Social Networking Sites  
 
 Employees’ Facebook Postings About Job Performance and 

Staffing Were Protected and Concerted Activity. 
• In one case, it was found that an Employer, a nonprofit social 

services provider, unlawfully discharged five employees who 
had posted comments on Facebook relating to allegations of 
poor job performance previously expressed by one of their 
coworkers, a domestic violence advocate.  

• The Board explained that an activity was concerted because it 
involved other employees. 

• It was also clear from the context of the statements, regarding 
employee staffing levels, that the employees implicated working 
conditions, therefore making the Facebook posts protected.  
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NLRB’s Position on Social Networking Sites 
(Cont.)  
 Internet and Blogging Standards and Discharge of Employee for 

Facebook Posting Were Unlawful.  
 An employee was asked by her supervisor to prepare an incident 

report concerning a customer complaint about her work. The 
employee asked for a union representative while she prepared the 
report. Later that day from her home computer, the employee 
posted a negative remark about the supervisor on her personal 
Facebook page, which drew supportive responses from her 
coworkers, and led to further negative comments about the 
supervisor from the employee. The employee was suspended and 
later terminated for her Facebook postings and because such 
postings violated the Employer’s internet policies.  

 The employee engaged in protected activity by exercising her 
Weingarten rights and by discussing supervisory actions with 
coworkers in her Facebook post. 
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Where Information Was Not Considered 
Protected 
 Bartender Who Posted Facebook Message About Employer’s Tipping 

Policy Was Not Engaged in Concerted Activity 

 This case concerned an employee, a bartender, who was 
discharged for posting a message on his Facebook page that 
referenced the employer’s tipping policy, in response to a question 
from a non-employee.  

 The employee also called the employer’s customers “rednecks” 
and stated that he hoped they choked on glass as they drove 
home drunk. He did not discuss his posting with any of his 
coworkers, and none of them responded to it. 
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Where Information Was Not Considered 
Protected 

 Although the employee’s Facebook posting addressed his terms and 
conditions of employment, he did not discuss the posting with his 
coworkers, and none of them responded to the posting. 

 It was found that the employee was not engaged in concerted activity. 

 



Social Media Policies… 

 On May 30, 2012, the NLRB issued NEW Guidelines on Social 
Media Policies. 

 The Memo discusses six relatively common policies that it found 
unlawful, including: 

 “Don’t release confidential guest, team, or company information” 

 “Offensive, demeaning, abusive or inappropriate remarks are as 
out of place online as offline…” 

 “Think carefully about “friending” co-workers” 

 “Don’t pick fights.  Communicate in a professional tone.” 

 The Memo is simply guidance, and the courts will have to sort out 
the interplay between protected speech and good business 
practices. 
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NEW CASES 
 



Court of Appeal Adopts DOL Rounding 
Regulation (See’s Candy Shops, Inc. v. 
Superior Court of San Diego County) 
 The Court of Appeal upheld that the policies underlying the DOL 

rounding regulation, i.e., that time rounding is a practical method for 
calculating working time and can be a neutral calculation tool for 
providing full payment to employees 

 The Court then applied the DOL rounding standard and concluded 
that “the rule in California is that an employer is entitled to use the 
nearest-tenth rounding policy if the rounding policy is fair and neutral 
on its face and it is used in such a manner that it will not result, over a 
prior of time, in failure to compensate the employees properly for all 
the time they have actually worked.  



Arbitration Cases 

 Sparks v. Vista Del Mar Child and Family Services (Cal App 4th 2012) 
– invalidated an arbitration clause buried in an employee handbook 
where acknowledgement did not refer to arbitration, and left the 
employer the unilateral right to change the handbook. 

 Iskanian v. CLS Transportation (Cal Sup Ct 2012) – Granted 
employer's motion to compel arbitration with valid class action waiver, 
and dismissed class action lawsuit.   Upheld the US Supreme Court's 
decision in the AT&T Mobility decision. 

 
 



 

BRINKER 



Rest and Meal Periods -The Initial Controversy  
Brinker Restaurant Corp. v. Superior Court (2012) 
53 Cal. 4th 1004 
 Meal Period - Basic Law After October 1, 2000 

 Minimum 1/2 hour, unpaid period for employee working at least five 
hours 
 DLSE interpreted this to mean that an employee cannot work 

more than five consecutive hours without  a meal break 
 Employee MUST actually take the meal period 

 If employee works no more than six hours, meal period may be 
waived.  Need not be in writing, but highly recommended 

 Employee must be fully relieved of all duties during the meal 
period, Per Labor Code Section 512 and the Wage Order 

 Rest Period – Basic Law 
 Ten minute paid break for every four hours worked 
 Need only be made available, i.e. need not force employees to take 

breaks (unlike meal period!!) 



Rest and Meal Periods -The Initial Controversy 
 
 What is the cost? 

 If employee does not receive meal or rest break, per Labor Code 
Section 226.7, et seq., employer must pay one additional hour of 
compensation for each day on which employee does not get all 
breaks and meal periods 

 Per UPS case in 2011, employees may receive one hour of pay for a 
missed rest break, plus another hour of pay for a missed meal break 
 



Evolution of the Brinker Decision 
 
 July 22, 2008 Appellate Decision issued  
 August 20, 2008 Decision became final 
 August 29, 2008 Petition for Review filed 
 September 19, 2008 Answer to Petition filed  
 October 22, 2008 Supreme Court Agreed to hear case 
 January 20, 2009 Opening Briefs were filed 
 May 1, 2009 Answering Brief was filed 
 July 19, 2009 Reply was due 
 October 8, 2009 Fully Briefed 
 November 8, 2011 Oral Argument 
 April 12, 2012 Supreme Court Decision issued 
   

 



The Brinker Decision:  California Supreme 
Court 2012 
 The Supreme Court decided all the threshold issues presented by the 

Court of Appeals; 
 "On the most contentious of these (issues), the nature of an 

employer's duty to provide meal periods, we conclude an employer's 
obligation is to relieve its employee of all duty, with the employee 
thereafter at liberty to use the meal period for whatever purpose he or 
she desires, but the employer need not ensure that no work is done.“ 
(Emphasis added) 



The Brinker Decision:  California Supreme 
Court 2012 
 The Court focused on several issues: 

 Whether class certification was an appropriate vehicle for deciding 
meal and rest break cases; 

 When must rest breaks be given; 
 The nature of the duty to "provide" a meal break; 
 The timing of the meal break; 
 The timing of a second meal break; and 
 Whether the off the clock allegations were amenable to class action 

certification 



The Brinker Decision: California Supreme 
Court 2012 (Cont.) 

 “Consequently, a trial court does not abuse its discretion if it certifies 
(or denies certification of) a class without deciding one or more issues 
affecting the nature of a given element if resolution of such issues 
would not affect the ultimate certification decision.  

 Because these decisions were made as a whole at the corporate level 
of Brinker, the Court found that class action could be an appropriate 
way to determine the ultimate issues of liability. 



The Brinker Decision: California Supreme 
Court 2012 

 Meal Breaks – The Nature of the Duty 
 "To summarize: An employer’s duty with respect to meal breaks 

under both section 512, subdivision (a) and Wage Order No. 5 is an 
obligation to provide a meal period to its employees. The employer 
satisfies this obligation if it relieves its employees of all duty, 
relinquishes control over their activities and permits them a 
reasonable opportunity to take an uninterrupted 30-minute break, 
and does not impede or discourage them from doing so.“ 

 What will suffice may vary from industry to industry, and we cannot 
in the context of this class certification proceeding delineate the full 
range of approaches that in each instance might be sufficient to 
satisfy the law. “ 

 "On the other hand, the employer is not obligated to police meal 
breaks and ensure no work thereafter is performed.“ 

 



The Brinker Decision: California Supreme 
Court 2012 

 Meal Breaks, What the Employer Must Do: 
 "Proof an employer had knowledge of employees working through 

meal periods will not alone subject the employer to liability for 
premium pay; employees cannot manipulate the flexibility granted 
them by employers to use their breaks as they see fit to generate 
such liability.“ 

 "Bona fide relief from duty and the relinquishing of control satisfies 
the employer’s obligations, and work by a relieved employee 
during a meal break does not thereby place the employer in 
violation of its obligations and create liability for premium pay 
under Wage Order No. 5, subdivision 11(B) and Labor Code 
section 226.7, subdivision (b).“ 



The Brinker Decision: California Supreme 
Court 2012 
 Meal Breaks, What the Employer CANNOT Do: 

 "On the other hand, an employer may not undermine a formal 
policy of providing meal breaks by pressuring employees to 
perform their duties in ways that omit breaks.” 

 For example: "proof of common scheduling policy that made 
taking breaks extremely difficult would show violation,"  and 
"indicating informal anti-meal-break policy “enforced through 
'ridicule' or 'reprimand'  would be illegal." (citations omitted) 

 " The wage orders and governing statute do not countenance an 
employer's exerting coercion against the taking of, creating 
incentives to forego, or otherwise encouraging the skipping of 
legally protected breaks." 



The Brinker Decision: California Supreme 
Court 2012 
 Life After Brinker . . . What Happens? 

 Continue to schedule breaks for all non-exempt employees to 
start before the end of the fifth hour of work 

 Continue to get meal waiver forms for those who work no more 
than six hours for their shift/day 

 Be prepared to PROVE that you made the meal break available 
 written policies putting the burden on the employee to report 
 check lists or logs showing the break was offered and declined 

 Keep time records tracking EXACTLY when the employee DOES 
work 

 Establish clear cut policies of the expected hours of work  
 Hold employee meetings 
 Train managers!!! 

 Pending cases? 
 The case interprets existing law, so it should apply immediately. 

 
 



The Brinker Decision: California Supreme 
Court 2012 
 Life After Brinker 

 New Wrinkle . . . FEDERAL LAW! 
 Under the regulations of the federal Fair Labor Standards Act, "bona 

fide" meal periods ordinarily need to be at least 30 minutes (29 CFR 
§785.19), and breaks under 20 minutes must ordinarily be paid (29 
CFR §785.18). 

 So under Federal Law, if employees clock out for less than 20 
minutes for their meal, it should be paid.  

 



The Brinker Decision: California Supreme 
Court 2012 
 Life After Brinker . . . Practical Questions: 

 How do we prove that the break was "made available" if it is not 
taken? 

 How do we track when an employee does any work during a break? 
 Do we still employ break people or pay the one hour of pay? 
 Do we have to force employees to take their second meal break if 

they work more than 10 hours and did not take the first break?  
 Bottom line: Good written policies, diligent scheduling, and manager 

training! 

 



Kirby v. Immoos Fire Protection, Inc. 
  On April 30, 2012, the California Supreme Court held that a claim for 

not providing or making available meal periods or rest breaks under 
Labor Code section 226.7 does not permit the prevailing party or 
employee from recovering his/her attorneys fees/costs.  
 Labor  Code section 1194 which provides for attorneys fees to be 

awarded to the prevailing employee is only permitted in actions 
involving minimum wage violations and does not apply to meal 
and/or rest break claims.  

 Labor Code section 218.5 which allows recovery of attorneys fees 
to the prevailing party for “nonpayment of wages” does not apply 
to meal and/or rest break claims.  

 “A section 226.7 claim is not an action brought for nonpayment of 
wages; it is an action brought for non-provision of meal or rest 
breaks.” 



Kirby v. Immoos Fire Protection, Inc. (Cont.) 
 Violation of 226.7 is based upon the non-provision of meal or rest 

break regardless of whether the  additional one hour of pay is 
paid to the employee.  

 How do we reconcile this case with Kenneth Cole where the one hour 
of pay was deemed to be a wage? 

 



Affordable Healthcare Act! 
What’s Happening This Year 



For 2012! 

 W-2 Reporting. W-2s must be issued showing employer and 
employee payments for certain health care items in 2012. This does 
not change the employer's deduction or cause employees to be taxed. 
IRS announced an exemption for employers that did not file at least 
250 W -2s in preceding year, but this exemption can be eliminated by 
IRS notice. IRC § 6051(a).  

 



Key Timing Issues for Healthcare Act, 2013 

 Health FSAs. A $2,500 annual limit will be imposed on health FSA 
deferrals; currently there is no such limit. Dependent care and 
adoption FSAs not limited. (Effective January 1,2013). IRC § 125(i).  

 Individual Deduction Threshold Increased. The current 7.5 percent of 
AGI floor on income-tax deductions for health care expenses is raised 
to 10 percent of AGI. (Effective January 1, 2013; however, floor 
waived during 2013,2014,2015, and 2016 for individuals who turn age 
65 before the close of those years). IRC § 213(a).  

 Employer Deduction For Government Subsidized Employer Drug 
Benefits Eliminated. The employer deduction for the portion of health 
care expenses that are reimbursed to the employer through the 
Medicare Part D subsidy program is eliminated (Effective January 
1,2013).  

 



Key Timing Issues for Healthcare Act, 2013 
(Cont.) 

 Administrative Simplification. PPACA 1104 § will affect relationships 
between payers and providers (hospitals, physicians, and allied care 
practitioners) s well as claims clearinghouses and banks that perform 
intermediary functions. HHS prescribes new "operating rules" that will 
govern the exchange of health data transactions, including eligibility, 
claim status, electronic funds transfers, electronic remittance advices 
and other transactions. Group health plans must comply with 
"administrative simplification" rules for electronic exchange health 
information and electronic fund transfers and file a certification with 
the federal government that the plans are in compliance. This also 
applies to grandfathered plans. Systems must be effective starting 
January 1, 2013, and employers must certify compliance by 
December 31, 2013.  

 



Key Timing Issues for Healthcare Act, 2013 
(Cont.) 

 Medicare Tax Increases. The FICA Medicare tax rate is increased 0.9 
percent for wages/earnings over $200,000 ($250,000 for married 
couples filing jointly); i.e., a combined 2.35 percent on wages over 
$200,000 ($250,000 for joint filers). An employer is required to collect 
the employee's share in the case of wages. The employer's share of 
FICA Medicare tax remains 1.45%. (Effective for tax years beginning 
January 1, 2013).  

 



Key Timing Issues for Healthcare Act, 2013 (Cont.) 

 A new Medicare tax on investment income of 3.8% for income over 
$200,000 ($250,000 for married couples filing jointly) applies. 
(Effective for tax years beginning January 1,2013).  

 Employer Provided Health Insurance Exchange Notice. Employers 
must provide notice to employees of the upcoming existence of state 
insurance exchanges, which are to be established by all the states in 
2014 or by HHS if a state fails to do so. Notice must be in the form 
specified in DOL guidance. (Effective March 1,2013).  

 Comparative Clinical Effectiveness Research Fee. First temporary 
fees imposed on self-insured health plan sponsors (lRC §4376) and 
insurers for insured plans (IRC §4375).(Effective July 31, 2013). 

 Plan Communications With Providers. Health plans must certify and 
document compliance with HHS rules for electronic transactions 
between providers and health plans.(Effective Dec. 31, 2013). 

 



2014 –What We Know… 

 Health Insurance Nondiscrimination Requirements. Code Section 
105(h) currently taxes the benefits received by highly compensated 
employees (HCE) under discriminatory self-funded health plans.  

 State Health Insurance Exchanges. Each state must establish a health 
insurance exchange (or HHS will do so) for use by the uninsured and 
small employers with 100 or fewer employees (although states may 
set the cap at 50 employees).  

 State Health Insurance Exchange Tax Subsidies. Individuals who do 
not have affordable minimum essential coverage from their employer 
are eligible for tax credit subsidies for their health insurance purchase 
on a state exchange if their income is below 400% of federal poverty 
level. (Effective January 1,2014).  

 



2014 –What We Know…(Cont.) 

 Employer Mandate (Pay or Play) Tax Penalties. Employers with 50 or 
more full time equivalent employees will be required to offer their full 
time employees (FTEs) minimum essential health coverage or pay a 
fine of up to $2,000/year for each FTE in excess of 30 FTEs if an 
employee receives a premium tax credit on a state health insurance 
exchange.  

 Individual Mandate Tax Penalty. Individuals are required to obtain 
minimum essential health coverage for themselves and their 
dependents or pay a monthly penalty tax for each month without 
coverage.  

 Automatic Enrollment. Employers with more than 200 employees who 
maintain one or more health plans must automatically enroll new full 
time employees in a health plan.  
 

 



2014 –What We Know…(Cont.) 

 Pre-existing Condition Exclusion Practice Eliminated. Pre-existing 
condition exclusions are no longer allowed in group health plans or 
individual insurance policies, not even the limited exclusions 
previously allowed under HIPAA. 

 90-Day Maximum Waiting Period. Group health plans and health 
insurance issuers may not impose waiting periods in excess of 90 
days.  

 Cost Sharing Limits. Group health plans may not impose cost sharing 
amounts (i.e., co-pays, deductibles) that are more than the maximum 
allowed for high-deductible health plans (currently these limits are 
$5,000 for an individual and $10,000 for a family coverage).  

 Annual Or Lifetime Limits. Group health plans, including 
grandfathered plans, may no longer include more than restricted 
annual (until 2014) or any lifetime dollar limits on essential health 
benefits for participants. 

 



2014 –What We Know…(Cont.) 
 Wellness Program Health Plan Discount. The maximum premium 

discount an employer can offer under its health plan for participation in 
a wellness program is 30 percent.  

 Coverage For Those In Clinical Trials. Insurers and health plans, 
unless grandfathered, may not discriminate against an individual for 
participating in a clinical trial. If plan covers qualified individual, it may 
not deny or impose additional conditions for participation in clinical 
trial. PHSA § 2709. 

 Employer Minimum Essential Coverage Reporting. All employers 
providing minimum essential coverage must file information with the 
IRS and plan participants. (Effective for calendar years beginning on 
and after Jan. 1,2014.) PPACA § 1502; IRC § 6055. 
 



2014 –What We Know…(Cont.) 

 Large Employer Health Information Reporting. Large employers, 
employers with at least 50 full time equivalent employees, must 
submit annual health insurance coverage returns to FTEs and the 
IRS, certifying whether the employer offers health care insurance to its 
employees and, if so, describing the details regarding plan 
participation, applicable waiting periods, coverage availability, the 
lowest cost premium option under the plan in each enrollment 
category, and other information.  

 Medicaid Expansion. Supreme Court in effect ruled that the 
requirement for states to offer Medicaid benefits to all persons with 
incomes at or below 133% of federal poverty level is optional with 
each state.  
 



Hot Litigation Trends  

 Wage and hour – even with the Supreme Court’s decision in Brinker, 
these cases are still hot. 

 ICE audits and DOL audits are on the rise. 
 Sexual harassment and leave of absence or disability cases still popular.  



 
 THANK YOU FOR ATTENDING! 

 
 Presented by: 
 Beth A. Schroeder, Esq. 
 bschroeder@lathropgage.com  
 Follow me on Twitter! @BethASchroeder 
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